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In the Court of Appeals of the District of Columbia. 


No. 2497. 


Washington Railway and Electric Company, a Corporation, 

Appellant, 

vs. 

Sarah K. McLean. 


a Supreme Court of the District of Columbia. 

At Law. No. 54606. 

Sarah K. McLean, Plaintiff, 
vs. 

Washington Railway and Electric Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 24, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54606. 

Sarah K. McLean, Plaintiff, 
vs. 

Washington Railway and Electric Company, a Corporation 

Defendant. 

The plaintiff Sarah K. xMcLean, sues the defendant, Washington 
Railway and Electric Company, a body corporate, duly incorpo¬ 
rated, for that the defendant heretofore, to wit, on the 16th day of 
December, 1911, and for a long time prior thereto, was a common 
carrier of passengers for hire in cars drawn bv electricity on and 
over a certain railway owned, managed, controlled and operated 
1—2497a 
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in the District, of Columbia by the said defendant ; and the plain¬ 
tiff bad occasion and desired to be transported by the defendant in 
one of its said cars over the line of its said railway, or a portion 
thereof, heretofore, to wit, on the said lbth day of December, 1911, 
and was received by the said defendant company on one of its said 
cars, to wit, on the day and year aforesaid, as a passenger for hire, 
which hire at the rate charged by the said defendant was then and 
there duly paid to the said defendant by said plaintiff, and said 
plaintiff was thereupon transported by said defendant in its said car 
as a passenger until said car reached a point on its said railway, to 
wit, a point on East Capitol Street, at or near its intersection 

2 with First Street, East, in said city, at or near which point 
of intersection it was the custom of said defendant to stop 

its said cars when signalled so to do for the purpose of allowing 
such of its said passengers as desired to alight therefrom; and the 
defendant thereupon proceeded to stop and did stop its said car 
upon signal from the plaintiff, and the plaintiff who desired to 
alight at said point was preparing and proceeding, in the exercise 
of due and reasonable care and caution, upon her part, to alight 
from said car; whereupon the defendant, by its servants’ negligence 
and carelessness and without notice to the said plaintiff, suddenly 
started said car while the plaintiff was in the act of alighting there¬ 
from, and the plaintiff, through the said negligence and want of 
care of said defendant company, and its servants, and without negli¬ 
gence or want of reasonable care upon her part, was thrown from 
the platform or step of the said car and was dashed and thrown 
violently to the ground and was severely wounded, bruised, and in¬ 
jured, in her back and legs, and was so severely struck, wounded 
and injured that the plaintiff’s said back and legs became and were 
and ever since have continued to l>e painful and diseased, and the 
plaintiff’s nervous system was and hath continued to be shocked, 
hurt and grievously impaired; by reason of which several hurts 
and injuries said plaintiff became and was and from thence hitherto 
has continued to be and still is subject to great pain, weakness and 
mental and bodily suffering, and was and is permanently hindered 
and prevented from attending to or performing her usual and cus¬ 
tomary affairs and duties, as formerly, and is seriously and perma¬ 
nently injured in her bodily health and strength, and has 

3 incurred great expense for medical and other attendance and 
in endeavoring to be relieved and cured of said hurts, pain. 

suffering and injury, to the great damage of the plaintiff in the sum 
of Ten Thousand Dollars. Wherefore she brings her suit. 

T. W. LATIMER. 

Attorney for Plaintiff. 

Pleas. 

Filed May 27, 1912. 

* * * * * * * 

1. The defendant, for plea to the plaintiff’s declaration, says that 
it is not guilty as alleged. 




SARAH K. MC LEAN. 


s 


2. And for a further plea to the plaintiff’s declaration the de¬ 
fendant says that after the alleged claim accrued, and before this 
suit, the plaintiff, by deed, released the defendant therefrom. 

3. And, for a further plea to the plaintiff’s declaration, the de¬ 
fendant says that, after the alleged claim accrued, and before this 
suit, the plaintiff, for a valuable consideration to the plaintiff by the 
defendant paid, released the defendant therefrom. 

J. J. DARLINGTON, 

S., 

Attorney for Defendant. 


4 Replications. 

Filed May 27, 1912. 

******* 

1. Plaintiff joins issue upon the defendant’s first plea. 

2. For replication to the defendant’s second plea the plaintiff 
says that the alleged deed is not her deed. 

For a further and additional replication to the defendant’s second 
plea the plaintiff says that the said plaintiff by reason of anything 
by the said defendant in that plea alleged ought not to be barred 
from further having and maintaining her aforesaid action against 
the said defendant, because she says that the said supposed deed in 
the said plea mentioned was had and obtained by the fraud and 
covin of the said defendant. 

3. For replication to the defendant’s third plea the plaintiff says 
that the said plaintiff by reason of anything by the said defendant 
in that plea alleged ought not to he barred from further having and 
maintaining her aforesaid action against the said defendant because 
she says that the said supposed release in the said plea mentioned 
was had and obtained by the fraud and covin of the said defendant. 

J. W. LATIMER, 
Attorney for Plaintiff. 


5 


Joinder in Issue. 


Filed May 27, 1912. 

******* 

The defendant joins issue upon the plaintiff’s replications to de¬ 
fendant’s second and third pleas. 

J. J. DARLINGTON, 

S., 


Attorney for Defendant. 
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Notice of Trial. 
Filed May 27, 1912. 


******* 

Take notice that the issues joined in this cause will he tried at the 
present term of this court. 

J. W. LATIMER, 

Attorney for Plaintiff. 

To Joseph J. Darlington, Esq., Attorney for Defendant. 

Note of Issue. 


The title of the action is as above. 

Attorney for plaintiff, J. Wilmer Latimer. 
Attorney for defendant. Joseph. J. Darlington. 


Sendee of the above Notice of Trial acknowledged this 27th dav 
of May, 1912. 

J. J. DARLINGTON. 

Ry F. S. SMITH, 

Attorney for Defendant. 


Memoranda. 

July 1, 1912—Jury sworn and respited. 

July 2, 1912—Verdict for Defendant. 

July 6, 1912—Motion for new trial filed. 

Supreme Court of the District of Columbia. 

Friday, October 11 tb. 1912. 

Session resumed pursuant to adjournment. Hon. Daniel Tliew 
Wright, Justice, presiding 

******* 

Before Justice Gould. 

6 Upon consideration of the motion for a new trial filed 

herein, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. Wherefore, 
it is considered, that the plaintiff herein recover of defendant' 
the sum of Two Thousand Dollars ($2,000.00) with interest thereon 
from this date, together with costs of suit to be taxed l>7the Serk 
and have execution thereof. 

From the foregoing, the defendant by its attorneys of record, in 
open court, notes an appeal to the Court of Appeals, whereupon, the 
penalty of a bond to operate as a supersedeas is herebv fixed in the 
sum of Three Thousand Dollars. 
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Memoranda. 

October 25 1912—Supersedeas bond approved and filed. 
November 15 1912—Time to submit Bill of Exceptions and file 
record in Appellate Court extended to December 31, 1912. 


Supreme Court of the District of Columbia. 

Friday, December 13 th, 1912. 

Wright” Justice" 1 presiding 8 "* ‘° ad j° urn,nent ’ Hon - ^nicl Thew 

******* 

Before Justice Oould. 

court "the RPl l, ’ e ' lefen( ! ant ^ its attorneys and submitting to the 
r, rt ,r R , ? xce P tlon 8> ‘«ken nt the trial of this cause, prays 

hereby a^rdi^glyTne 8 ^ ° f reC ° rd " UnC pr ° tUnc ’ wh,ch is 



4 Bill of Exceptions. 

Filed December 13, 1912. 

* * * * * * * 

on B tb,: t fi ^ m r b TT d 'hut the above entitled cause came on for trial 

a i n \ V d I; 1 "'-’' A - J ! V 2 . before Mr. Justice Gould and 
, Worthington and J. Wilmer Latimer Esas annearino 

Uwl? f! the Plain,iff - and C , hari <* A. Douglas and' George'p 1 
T J\u q -’ aPPeanOR on behalf of the defendant. 

defindant e the P sMnw,f Pl fi a ; t n,iff ’ ]% her T™* 1 ’ ^ly tendered to the 
ueienuant the sum of fifteen dollars, the same beW tbp omrmm 

paid by the defendant to the plaintiff, and which fhe defendan 

< laims was theeonsideration for the alleged relea.se herein pleaded- 

;S°5ea r ^t ndant ’ hy * «“» Sid 

And thereupon, the defendant, bv its counsel admitted t h„, A 1 

«*"*■»,5- »u,i; i,)™,* 0 ™, p "=' r JftA 

o rKr s“ [ ;r'' whih ,h * ■*»“* *«« •*»■/. 

l.pr^na th . e reupon, the plaintiff herself, to maintain the issuer uDon 

hardly conscious of who helped her, and the lifter j&ftS 
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lower part of Congressional Library, sat with her for quite a long 
time, got water and bathed her face and washed her clothing to 
some extent, and with the help of a lady she met she then boarded 
a car to go back to her home, at the Farragut; that she did not 
notify the company of her fall; that she did not feel her injuries 
at once, felt very nervous and shaken up, but was just filled with 
thankfulness that she had not been killed, and had no feeling of 
great injury at first; that on Monday following, l)eceml>er 18th, 
about eleven o'clock in the morning, the agent of the Railroad Com¬ 


pany was announced from the telephone box, she received him, 
alone, her daughter who wa< visiting with her then having gone 
down town; that, when he came in, he said: 1*1 have cal led to see 
it has been reported to me that you were thrown from the 
^ ^<>ve called fo see if .you were injured,** to which she replied, 

**^ol T can t sav that I have been injured. I feel a good deal shaken 
up, but T can’t say that T have been injured. The only inj ur y that 
_ 1 have tautuinod i can see sn.faP:--»s--4hf^ii*jiirv t-n myrlntl^ng 
Fortunately. I was not wearing my best gown”; that he was very 
glad to hear this, she hTHThim exactly how the accident happened, 
\/ and he a-ked her all about it, and asked if_j>be -would consider ten- 
dollars as payment for her clothing, to whic h she replied. 

^ ell. of course, 1 didn t have on my best dress, but T thought 
fifteen dollars would have been enough.; my dress and-veil 
were injured : that he came over, she was seated at the dining 
room table, be came over with three five dollar bills and presented 
them to her, and she said: “You had better not give me anything 
until you see that lady that I told you about,” the one who came 
hack from the car to help her up: that he said that was not neces¬ 
sary. and handed her the fifteen dollars, that he came over with a 
paper in his hand s, “and as he sto nd th^ f Udd&d it thrway 
(in dicating) and lie handed it to me.” and there was nothing in 
t+rr "mid on it, it was perfectly bTaiilT,anddie asked her to write 
her name; that it was blank only where she could see it, she pre- 
umes; that she did not know what he meant by wrapping it up, 
does not pretend to say what that meant, is only giving the facts; 
that he handed it to her in that way, (indicating) and said. “I 
want you to put your name there for me, to show the company TEaT 
I have paid you this money.” And the release given by the plain¬ 
tiff having been produced by the defendant at the request of plain¬ 
tiff’s counsel, she identified her signature to it, and, being asked to 
read it over. sai d. “Well , I didjnoL^ea-anx of thflT ‘TThy must I 
g/ rand tlwT over rjrhfgn ir-lMff^^ j signed mv 

A name. Th at _was~ al Pwrappe d_up” ; that it was never~~read td~bgf 
did iior>r-;i word: .there was not a thing on it to see^ 
^except wh ere she recei pted it; that he sa i d it was dimp ly 

tftejrajTrr^^ (Tl m ^^iSBTTor^ 

10 ner clothi ng, for injury to her clothin g, and sheTol«1 Irm* 

/ ■^ that Iilu hail UTji l^ii iiiJClfed. so lai 1 as sffe could see; that 

. i^h^^noUnake anvjj mni of any ki nd for any. personal injury 
X ! hat sh © hafi-xeceived. any physical injury because she did rmt 

^J^ TTijtTred; aiuTthe defendant did not offer to pay 
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ft flfl nothing at all \vu> said about the money slie was 

I evening co'enng physical injuries, it was for the injury to her 
clothing; that not one single word was said to her about the nature 
ot tlte paper other than what she has stated; that she only felt a 
nervous shock for some time, a few days, and tried to overcome it, 
thought it was just nervousness, and did not suppose she bail lieen 
injured, could not bring herself to lielieve it, although it was a 
terrible fall, but she thinks that a couple of days or a day liefore 
she sent for the doctor, about Christmas Day, she had been very 
miserable for two or three days, but was fighting against it, thinking 
|t was just a nervous shock; that she sent for Dr. Bovee, who had 
wen her family physician prior to that time; that her suffering 
was \ery intense. Q. How long were you confined to your home? 
A. Hell, I was confined to my home; I might say I am confined 
now. I get out scarcely at all”; that she was confined to her led 
for several weeks and the doctor in attendance constantly, and sup¬ 
poses m the first four months she was able to ride out by being helped 
"it , a carnage three times in the four months; that she was in usual 

health before the accident and able to go out; that she had 

II never been under the doctor’s care for a great many years- 

that prior to the accident she went out quite often,‘every 

no or three days and sometimes every day and did not need any¬ 
body to assist her and always got on and off cars by herself- that 
now she cannot get on or off the cars unless she has someone to 
| ller , al } d even getting into a Victoria she is compelled to have 
assistance; that in a way she suffers pain all the time, has great 
weakness and it is very difficult for her to even walk across the 

SSIV l ‘ h T"? a h, ' le ’ some times she feels a little better but is very 
feeble that she suffers greatly with her back, and has to have it 
nibbed constantly, and it has affected her limbs, so that she feels 
almost sometimes as if they were paralyzed, and can hardly move 
or get around on them; that not one word was said to her at the 
time the paper was signed about its being an acquittance or release 
of the company for any and all injury she mightVve received, and 
n response »o the questio^JTfid you understand it was such a I 

1 )MT>PT SJllP CO 1 / I T /ll/I rvf i AM. .1^ J * J A 11 


i it was sucn a 

|M ’ K I • , sh ^ ■| al(l 1 ,1 >' 1 »ot understand it at all. There was not 
one word pU to me about a reWse”; BWd wh en as ked if she read. 

W-fiyr 1 i\ i'7 <0uM I? TTe "otshoiTiT 

Hn mi inn ^|T ,.r , ren r • ° ler , at ^ H ,at he made «“ 

mjurv 'to her clothing*"^ ° f ^ ^ What she haS J«* ***. the 

Anf oh cross-examination she further testified that she was sev¬ 
enty-six years of age m September, 191] : that she certaiX did 
receive a pretty hard fall; that she was not able to get up W herself 
was utterly prostrate her whole length on the ^round ^at 
hhe did not hit her head, so she must have protected herself 

a v, W1 £ h . her hai l ds ln ^is wa y (illustrating) ; her veil was heaw 
and her hair was dressed low, or perhaps she would have iniurS 
her head , that she was able to walk very feebly with the ladv h pin 
mg her into the basement of the Congressional Library ; that 
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sitting in the Congressional Library, immediately after the accident, 
she did not suttei 4 pain, hut suffered this nervous feeling; that she 
walked out from the library, and a lady helped her out, and put 
her into the car; that she did not have any trouble at that time, 
does not think her hack gave her trouble then, hut it was just a 
nervous feeling, her back was very sore, very much bruised, the 
bruise did not appear so much at first, it took a day or two for it to 
come out, and she identified the agent of the defendant who called 
upon her when he confronted her in the court room; that she did 
not see a pen or pencil in his hand, he simply handed her that 
paper; that if he wrote down what took place between him and her, 
about how the accident happened, she did not see it, she did not 
notice it, is not positive, but will not say positively that he did not 
do it, she did not notice it if he did; being asked if he put to her the 
question, “How did this accident happen to vou?” and if she made 
the following reply, “I was sitting in the front car, near the rear 
door, and I wished to get off at the Library of Congress. 1 said to 
the conductor when we approached the stopping place, ‘Don’t forget 
to stop at the Library.’ lie said. ‘All right,’ He had been talking 

^1 m the front platform of the trailer for quite a 

Li while and had a book writing in it. When I started to leave 
the car at First and East Capitol Streets, he was still standing 
on the fiont platform of the trailer, and as I had one foot on the 
ground and the other on the step, the car started and I was thrown 
on my back, she replied that she did make substantially that state¬ 
ment to him that she made the whole statement but he took down 
no answer, He did not question me and I answer him at all ” and 
thereupon the following questions were asked and answers given: 

“Q. I thought you said a moment ago that you were not certain 
whether he took that down or not. A. I said 1 thought you meant 
that he was taking down something, a memorandum for himself 
amt that he might have done without questioning me 

-Q. I did not mean whether he wrote it in longhand, hut whether 
he took it down in shorthand notes, or might have done that A 
May I tell me story just as it happened?” 

And thereupon she further stated that he came in the room and 
had no paper in his hand to show her until he came forward and 
linked her to sign for the fifteen dollars, and he did not exhibit this 
paper to her until she had told her whole story to him • that she 
* ent , ftgUl£I_dress to show him, event into ^fxL^onWtrtiffnT - 

‘ , '31 1 ' * 1 j u re«l, a It It oil gh~~it"wa s ' "not hp .- ' 
.i»est, CLgt__sne trim-Itr^b^lfoffesf^n the matter, thaTIreAvas Irrthp 

, __' M "' 0 ha< k foom > “"d he eame toward 

14 pr and she had never seen any paper up to that time and 

he had no paper to show her until he come toward her then 
and he wrapped it up this way (indicating), he was wrappiM if m 
- to ". a Aik l»er, and whenJi^.t to W LA'Lg iL'ff 

V" rained up. T saw_-uatfcnw.ln a whinTSTBS^ Ain^eatintA 11 'ftV‘ 

it up as he came from the parlor, hut as hecftrTTT' 
to her it was complete, and he handed it to her; that he wafEll 
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seated at her table her dining table, not at her desk, that he did 
not write it up while she was there, did not write one single word, 
and had no chance in her presence to write it; that she was not near 
he desk; that there was no writing or printing showing on the part 
lat she saw not a word, and he made no writing, did not use a 
pen or pencil m her presence, the part she signed and the part she 
Ti','! 1 i . W sln g^ e word of printing or writing on it at all; that 
• °, n c ? n }S s l y la< was * ,ut ,s * ie thought she had not been in- 

lined she had no feeling except that she was wanting to get done 
with the thing, that, was the idea she had; that he neveP in her 
p lose nee used pen or pencil, and had no chance while there or while 
she was absent to write any paper; that there was not a particle of 
nh n the room where she was, and her desk was in another corner 
of the room, closed and locked; that it did not occur to her that she 
was signing a concealed paper, and she feels a little enil.arras.sed to 
saj that it never occurred to her; she thinks maybe it ought to but 
it did not, that he did not say that she must not unfold the paper. 

and, being asked if he refused to let her read it, replied, “I 
lo not ask to et me read it. Why should I ask him to 

I ieyttfc-tSU dj 1 ' I did not know tlBTC II ujmij tiling on it— 

- \ P kl 11 " iL< JQat3B8DKwa'itgd—my namo”; that she thought 

thh,‘m h"" k k •“ ' eet w that he wanted some- 

1 a- i ' I°i" ° 'I' 6 C ? m P? ny , tllut 1)0 had paid her the $15; that 
- c dnl not have it in her hand a moment, he laid it on the desk; 

that she caynnt say t hat he did not take his hand off it thought 
Jlitt. i lil j ..tiOplession TTWmmH tl not, hut die is not sure: that lie 
i.id it on (ho desk and stood Ill'llt by her ivith his hand on the 

<miiiinli MJLJthat his hand wa s on the itaper, lin t she signed^ 
_.it as he stood right by her, amt lie nicked h nn jTJh V .A.i 'j 

Y ,e V r "W® paper* lr thal 

he did not, but it was all folded up, and he said, “Just sign this 

hd , fn n t W ’cn lght | U0W- then . 1 wil1 take with me’’: .that, she 
did not think then he was trying to conceal -invihi™ v(~~- 

'" | 7 ?r ? , : f 1 . 10 ' j'l li^iTTc'n.nranTinsistedciniffanir 

aslie4 if lit! dimmed to let her read it, she replied, “I did not 
ask him. And same question being repeated, she replied “He 
could not decline if I did not ask him, could he?” And same ques¬ 
tion being again repeated she inquired how she could answer that 

Tiered ^ I’V* "V that is «nd 

men answered, JNo, I (lid not ask him; that is all/”• that hA 
not write up the release m her presence; that he took it right awav 
from her the moment she put her name there; that she went to hi 
desk and unlocked it and took out her pen and saUlo tm and 
lb signed the paper; that she does not know whether she u^d 
her ink or not, or anything about it, but she knows she 
signed it, and imagines she must have gone to her desk and taken 
out her ink and pen, and does not remember anything elit 
that; imagines that it was her pen and ink but is not su?e that she 

ft S 
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out the pen and ink, “To tell the truth, I signed it without verv 
much thought except to get rid of the whole thing. 1 felt I had 
not been injured, and I wanted to get clear of the thing”; that she 
does not say it was not the agent's pen or her pen, does not recall 
that; that he first suggested ten dollars, she did not suggest fifteen, 
hut said “Ten?” and he said, “Well, fifteen,” and she said, “Well, 

yes, 1 suppose so, it was not my best-”; maybe he did say ten 

dollars and she *«// she thought she ought to have fifteen, she cannot 
positively say; but she does remember that he suggested ten dollars 
and either he or she suggested fifteen dollars, for the injuries to her 
clothing; that she only signed one paper. 

And, on re-direct examination, she further testified that her hus¬ 
band is not living, and that she has never had any business experi¬ 
ence or been engaged in any business. 

And thereupon, in response to a question propounded by the 
court as to whether the agent said to her what the paper was before 
she signed it, she replied that he did not state anything except that 
he wanted her reft. 1 ! 1 " - ’’ * 


tlVMM 


_ iiiev : and in re sponse to* a 

further qiHMron l>v tlie court: “He did not denominate the 
paj>er as one thing or another,” she said, “not at all; not 
a word.” 


And thereupon, further to maintain the issues upon her part 
joined, the plaintiff called as a witness Eva It. McCi llough, who 
gave testimony tending to prove that she was uj>on the defendant’s 
car from which plaintiff fell on December 1(>. 1011, and is the lady 
referred to by the plaintiff in her testimony as having gotten off the 
car and come back to where she lay upon tiie street, and who assisted 
her into the basement of the Congressional Library; the witness cor¬ 
roborated plaintiff’s own testimony with respect to the manner in 
which she was thrown from the car, the nature of her fall, the cause 
of it, and of the assistance rendered the plaintiff by witness imme- 
diatelv afterwards. 


And thereupon the plaintiff, further to maintain the issues upon 
her part joined, called as a witness Doctor J. Wesley Bovee who 
gave testimony tending to prove that he is a practicing physician 
m the City of Washington, and has known the plaintiff about fifteeii 
years, both professionally and socially, that he was called to see and 
attend Mrs. McLean Christmas Day, 1911, for the injuries which she 

• 1 • ^ I 'll ’s car, and has attended her ever 

since; the witness corroborated plaintiff’s own testimony respecting 
the character of her injuries; and testified that the physical injurv 
which she sustained in that accident mav be limited bvher age but 
no one knows how long it will continue; that she mav get entirely 
over it, and he believes that she will, but that it will be a^long time• 
that her recovery from the shock to her nervous system is 

18 more questionable, and his best judgment is that she'will not 
recover from it. 


And thereupon the plaintiff closed her case in chief. 
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And thereupon, to maintain the issues upon its part joined, t 
defendant called as a witness William H. Flannery, who cave te 

o' n 1 0, >! y r i ' nK , t ° prove t,lat he was a s P«*inl agent of the defendant 
and had been for ten years investigating and settling claims; that 

. dude-s generally are to take up cases assigned to him for investiga- 
!i.,KiV'?' U | " hen the Company is liable, or there is a possibility of 
!l“ b ' I?! 1 ® sent ba , ok to effect a settlement ; that the accident to 

the plaintiff happened on Saturday, and the case was assigned to 

i? " ltr ! ew , 0,1 Monda y morning, and he called to see her at the 
arragii a amt noon: that Mrs. McLean herself answered the doof 
bell ; that lie told her he wanted to see her in regard to the accident, 

i , a •", 1K / ro 1 nl a car on the preceding Saturday; that she 
™ j a nd -said she had quite a fall, and she told him how it oc¬ 
curred, and he took down her statement, in answer to questions he 
propounded to her, stenographically, on a memorandum sheet he 
had with him, and wrote it out the next morning when he turned 

it in 6 <n !t ; ' 10t ’ af(er lle took her statement, wrote it out and turned 
t in. as the case was settled, he saw no reason to keep his notes anv 
longer and destroyed them; that he remembers the following as the 
substance of what she told him, she said she was sitting in the 
Iff rear of the front car, wished to get off at the Congressional 
Library, asked the conductor to let her off there and when 

out ofthtfonr 8 °lf' nft p r 'a® i?"' 1, , ad just previous to getting 

mil of the car. she noticed that the conductor was talking and had 

been for several squares down with a man in uniform and she 
”, u ?, * 1 a verv bad thing to do because he might start the car 

she was sTeSTff it 6 ®" id she P r0Peeded to « et off - a " d as 
. e uas stepping off the car was started and she was thrown* that 


_ i ; ; 1 uui in in k ii anvtnme serious 

ci, r ?h n ke !‘ gopher bonnet and veil soiled: that 

i- u.ub. 


•rr* " r <r »srars. c. tsz 

fh c ' ere on - le c ? n( hictor as she would really hate to think she was 

do in a r dS a ^tSr^ f 0 ff 

fiS b bet:&fo^ 

wanted her to feel satisfied, and with that he t^k out a blank ^ 
lease pulled up a chair to a small table in the center of the room 


20 


turn if in fn ihl n . , V S1 « n a * s would have to 

her wide m a , nd ‘ hen P laoed the release before 

to W P „T’J m :. k :/ he , J had t0 over to a little cabinet 


a . a ! 1 , 7 .over 10 a JlttJp onhinof 

f h IL- ? d —O If, was a release - releasing the Company from mv 

gntar respon^Tllliy. Him he dd^iftarimwr^her he exactly 
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rtitWnl Tj trk - ho placed it before her, and he identified t he 

release that she signeu^TTiimi?^ff17^IW^Tfcri^Tn?"Tiarid'"V> n^Fff?T"JTtfper 

when she was looking it over, and wrote the release in her •> n e ence 
because he had to get her full name and how she spelled it; that he 
did not know the amount at the time he came there: that he used 
his fountain pen, in filling it up, and she used it in signing the 
paper, and he signed it as a witness in her presence and filled out 
the paper in her presence; that the accident report turned in to the 
Company only gives her name as “Mrs. McLean,” and he got her 
full name from her on that particular occasion; that he did not 
fold the paper up and hand it to her so as to show no printing or 
writing on it; that he had no reason to do so. it was perfectly un¬ 
derstood, he told her what it was, a release of all demands against 
the Company, and thereupon the release, in the words and figures 
following, was offered in evidence, and read to the jury, the parts 
thereof which appear in the original in writing being herein dis¬ 
t in gu i sh ed from tlmpr ints! portions of the inst rument by italics: 

“Know all men by these presents. That T. Sarah K. McLean of 
the City of Washington, District of Columbia, for and in 
21 consideration of the sum of Fifteen (Id.OO) Dollars to me* 
paid by the Washington Railway & Elec. Company of the 
District of Columbia, do, by these presents, for myself and my heirs, 
executors and administrators, remise, release an<\ forever di-chr^'c 
the said Washington Railv'ay Elec. Company and its successors 
of and from all actions and demands whatsoever, both in law and 
in equity, which against said company I now have, or which T or 
my executors or administrators hereafter can or may have, for or by 
reason of any matter, cause, or thing whatsoever, prior to the date 
of these present®, which includes the accident and all damage' t<» i*»o 
said Sarah K. McLean on the sixteenth day of December . 101/, bv 
a car of said company, and injuring my person. 

In witness whereof, I have hereunto set my hand and seal this 
eighteenth day of December , 1917. 

SARAH K. McLEAN. |skal | S 


Signed, sealed, and delivered in the presence of 
WM. H. FLANNERY” 


And the said witness furtTTeTgiive^ evidence tending to prove that 
he was there altogether about twenty-five minutes, and paid her the 
$15 at the time she signed her name, and she said she had suffered 
some slight injury to her hip, but did not think it was anything 
serious; that the release was at no time, while he had it, or when 
it left his possession, ever rolled at all. 

And on cross examination the said witness further testified that 
the general way in which he performs his dutic® is to ec the 
22 injured person, or his counsel, and if a settlement is agreed 
upon, then report it to the Company, and if the Company 
approves it, to carry it out; that the Company of course gives him 
some leeway about using his own judgment, he told the plaintiff he 
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had every reason to believe she was telling the truth and that this 
was a ease where there was possibly a question of doubt, was not 
exactly sure that it was up to the conductor and was not sure it was 
up to tlie lady, but as she did not get very serious injuries and 
seemed disposed to be fair, he took it upon himself to settle the case; 
that he has authority to use his own judgment in cases where he can 
settle for a reasonable sum, but not always to settle without reporting 
to the Company if he can do so for a few dollars; that, from t- e 
investigation he had made, he was under the impression when he 
went to see the plaintiff that the conductor was at fault, and he had 
the conductor’s own repor t: thinks it was her veil and her bonnet 
that she_sajd w as injured; that, he hnd no AbdpmnntT o^r 

*oWTfexceptthe conductor s at that time, and thereupon the con¬ 
ductor s report was offered in evidence and the following was read 
to the jury therefrom: “T was in the back car collecting fares and 
seen the lady get off. So 1 pulled the bell and she kept hold of the 
back gate of the motor car. So she fell back and said she was going 
to sue the company.” 

And thereupon, further to maintain the issues upon her part 
joined, the plaintiff herself testified, in rebuttal, that the statement 

Q O I . 4 ^ as to his getting up the release in 

—U£U>reseiioc, laving.it across the table, and putting it before 
her t is abs o lutely untrue . 

'And ilierejTpSff^ both sides ’'having announced their testimonv 
closed, and the foregoing being all the evidence given by the re¬ 
spective parties, the plaintiff, by her counsel, requested the court 
the following instruction to the jury: 

1. Tf the jury find from the whole evidence that several davs 
a ter the accident the claim-agent of the defendant company volun¬ 
tarily called upon the plaintiff for the purpose of making a settle- 
ment with her, and that plaintiff then informed him that she be- 
ie\ ed she had sustained no physical injury of any consequence, but 
that her hat and dress had been damaged; that said agent thereupon 
offered to pay for the damage to her said clothing, and that thev 
len agreed upon the sum of $15. in settlement therefor; and that no 
claim was made by plaintiff for physical injuries and no offer was 
made bv said agent to pay for such injuries, but that in the nego¬ 
tiations for .settlement the damage to the plaintiff’s clothing alone 
was discussed; and you further find from the whole evidence that 
it was a reasonable act upon plaintiff’s part, under the circumstances 

^ paper P re f ented to her by the agent without 
reading it, that she did not road it and that said agent did not read 

it to her, nor suggest at any time during the interview that he was 

for , * n > T physical injuries, but only discussed 
plaintiff the value of her hat and dress, and only offered to pay 

.>4 ™!f ef ° r; that she relief upon said statements and signed said 

paper under the belief that it was merely a receipt for $15 

m payment of her hat and dress, and did not know it was 

‘ • I * cll V m <he nn " ht have for physical injuries; thev 

-Vri“ ed -5 at the T (1 pa| ff was ’ at the time plaintiff signed it 
and is now, void as a release of her claim for physical injuries and 
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such paper cannot prevent plaintiff* from recovering, if the iurv shall 
otherwise find she is entitled to recover.” J * 

And the defendant then and there, by its counsel, dulv objected 
m wS, b rraIltl, ‘« <>f the said instruction, for the reasons following: 
(1)1 nut the question whether, under the circumstances in evidence 
it was a reasonable act upon plaintiff’s part to sign the paper pre¬ 
sented to her bv the agent without reading it, was not a proper 
question for submission to the jury, but, on the contrarv, the court 
should have held, as a matter of law. that it was not a reasonable act 
on her part : (2) The fact that no claim was made by plaintiff for 
physical injuries and no offer was made by the agent to pay for such 
injuries; and in the negotiations for settlement the damage to the 
plaintiff s clothing alone was discussed, had no other bearing on the 
question whether her act in signing the paper without reading it 
was a reasonable one, or whether the paper she signed was valid and 

1 j ^ °r Xou , CX( ‘ e l^ 1° determine that it was not a reasonable act 
and that the release was valid and binding; (3) No duty was imposed 
upon the agent to read the paper to her or to suggest that she was 
settling for physical injuries, by reason of the fact that she did not 
! (<l< 01 that he only discussed with her the value of her 

'-•> hat and dress, and only offered to pay therefor, especially- in 
view of the fact that she herself at that time thought that she 
had not been in lured; (4) That, if the jury should find it to be a 
fact, that she relied upon the statements of the agent, which state¬ 
ments. under the instruction, consisted merely of a discussion of the 
\alue of her hat and dress, and his offer to pav therefor, could not 
possibly constitute the basis for a reasonable belief on her part that 
she was merely signing a receipt, or impose upon the defendant anv 
respoiiMbility for her failure to read the paper which she signed; 
(*>) I he fact, if the jury should find it to be a fact, that she bid uot 
know it was a release of any claim she might have for physical 
injuries, had no bearing upon the question whether the paper she 
signed valid or void, especially in view of the fact that she did 
not mid the paper, and did not then think that she was injured; and 
(b) That, upon the premises stated in the instruction, the jurv 
should have been told that the paper was valid and binding, as a 
release, instead of being told, as they were, that it yvas void a« a 
release: which objection, upon each and every- of the ground* stated 
the court then and there overruled, to which ruling of the court 
the defendant, by its counsel, then and there dulv objected and ex¬ 
cepted. and prayed the court to note the said exception upon it* 
minutes, and at the request of counsel for the defendant, the same 
yvas then and there duly noted upon the minutes of the court 

And thereupon the court, of its own motion, modified the 
-b said instruction, by inserting the folloyving clause: “and if 
you further find that the claim agent stated to plaintiff 
that the paper she signed was simply a receipt, so that the railway 
company would know that plaintiff had receipted for her clothing’- 
so that the instruction as modified read as follows: ’ 

/ “1. Tf the jury find from the whole evidence that several davs 

V 
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aftei tli# uccident the cretin agcut/^f tlie defendant coinpany volun- 
tarily called upon the plaintiff for the purpose of making a settle- 
ment with her, and that plaintiff then informed him that she l>elieved 
>he had sustained no physical injury of an} r consequence, but that 
her hat and dress had been damaged; that said agent thereupon 
offered to pay for the damage to her said clothing, and that they then 
agreed upon the sum of $15. in settlement therefor; and that no 
claim was made by plaintiff for physical injuries and no offer was 
made by said agent to pay for such injuries, but that in the negotia¬ 
tions for settlement the damage to the plaintiff’s clothing alone was 
discussed; and if you further find that the claim agent stated to 
plaintiff that the paper she signed was simply a receipt so that the 
railroad company would know that plaintiff had receipted for her 
clothing; and you further find from the whole evidence that it was 
a reasonable act upon plaintiff’s part, under the circumstances in 
evidence, to sign the paper presented to her by the agent without 
reading it: that she did not read it and that said agent did not read it 
to her, nor suggest at any time during the interview that he 
was endeavoring to settle for any physical injuries;but onlv 
discussed with plaintiff the value of her hat and dress 
and only offered to pay therefor; that she relied upon said state- 
ments and signed said paper under the belief that it was merely a 
receipt for $15. in payment of her hat and dress, and did not know 
it was a release of any claim she might have for physical injuries: 
they are instructed that the said paper was, at the" time piaintiff 
signed it and is now, void as a release of her claim for physical 
injuries, and such paper cannot prevent plaintiff from recovering, if 
the jury shall otherwise find she is entitled to recover.” 

To which modification of the said instruction the defendant, then 
and there, by its counsel, duly objected, upon each of the grounds 
following: (1) there was no evidence before the jurv from which 
they could find that the claim agent of the defendant stated to her 
that the paper she signed was simply a receipt, so that the company 
would know she had receipted for her clothing, and (2) Even 
though the jury should find it to be a fact that she relied upon the 
statements of the agent, and that one of those statements was that the 
papei .she signed was simply a receipt so that the company would 
know the plaintiff had receipted for her clothing, this would not be 
sufficient to excuse her failure to know what the paper was that she 
was signing or to shift from her shoulders to those of the defendant 
the responsibility for her failure to know the nature of the paper. 

And thereupon the court granted the said instruction as so modi¬ 
fied; to the granting of which instruction, as so modified, the 
-< defendant, by its counsel, then and there objected, upon each 
and every of the six grounds of the objection made to the 
said instruction as originally presented, and also upon each of the 
grounds of the objection to the modification hereof, all above stated 
and the court overruled the said objection, to which ruling of the 
court the defendant, by its counsel, then and there duly objected and 
excepted, and prayed the court to note the said exception upon its 
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minutes, and the same, at the request of counsel for the defendant, 
was then and there duly noted upon the minutes of the court. 

And thereupon the plaintiff hv her counsel, requested the jury 
to give the following instruction to the jury: 

*‘2. If the jury find from the evidence that the claim-agent of the 
defendant company agreed to pay and the plaintiff agreed to accept 
#15, in settlement for the damage to her clothing, and that the said 
agent stated to plaintiff that the paper presented hy him to her for 
signature was a receipt therefor, or that he did not read the paper 
to her. or offer to read it to her. or explain its true nature to her, 
hut led her to believe that it was merely a receipt for the payment 
for her clothing, and the plaintiff was induced to sign in the belief 
that it was merely a receipt by the statements or conduct of said 
agent, ami you further find that she signed said paper without 
reading it or having the agent read it to her, and in relying upon the 
statements or conduct of the agent, she acted reasonably under 
the circumstances in which she was placed, as shown by the 
evidence, then you are instructed that the alleged release is 
not a bar to her recovery in this action.” 

And the defendant then and there. I>v its counsel, duly objected 
to the granting of the said instruction upon each and every of the 
grounds following: 

1. There was no evidence from which the jury could find that 
the claim agent of tlie defendant companv agreed to pay and 
plaintiff agreed to accept #15. in settlement for damage to her 
clothing. 

2. That there was no evidence from which the jurv could find 
that the claim agent stated to the plaintiff that the paper presented 
by him to her for signature was a receipt for the payment for her 
clothing. 

3. 1 hat there was no evidence from which the jury could find 
that the claim agent of the defendant led the plaintiff to believe that 
it was merely a receipt for the payment for her clothing. 

4. That there was no evidence from which the jury could find 
that the plaintiff was induced to sign the release in the belief that 
it was merely a receipt, by the statements or conduct of the claim 
agent. 

5. That it was not proper to submit to the jury the question 
hether the plaintiff acted reasonably under the circumstances in 

which she was placed, as shown by the evidence, but that, instead, 
the court should have found, as a’ matter of law. that she did not 
act reasonably under the circumstances. 

<>• That it was improper to instruct the jury that the release 
was not a bar to her recovery merely upon finding (a) that she 
had signed said paper without reading it or having it read to her. 
(/>) That in relying upon the statements or conduct of the agent 
she acted reasonably under the circumstances in which she was 
placed, as shown by the evidence, (c) That the claim agent of the 
defendant agreed to pay and the plaintiff agreed to accept $15 in 
settlement for the damage to her clothing; requiring them to 
^ * one of the following alternative conditions of fact: 
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(d) That the agent stated to her that the paper presented by him 
to her for signature was a receipt for the damage to her clothing 
or (e) That he did not read the paper to her, or (/) Offer to read it 
to her, or (y) Explain its true nature to her, but led to believe that 
l \ was merely a receipt for the payment for her clothing, and that 
plaintiff was induced to sign in the belief that it was merely a re¬ 
ceipt by the statements or conduct of the agent. 

Which objection, upon each and every of the grounds stated, the 
court then and there overruled, to which ruling of the court the 
defendant, through its counsel, thereupon dulv objected and ex¬ 
cepted, and prayed the court to note the said'exception upon its 
minutes, and, at the request of counsel for the defendant, the same 
was then and there duly noted upon the minutes of the court. 

And thereupon the plaintiff, by her counsel, requested the court 
to give the following instruction to the jury: 

31 “ 3 - The J' ur y are instructed that it is' not necessary for 

plaintiff to prove an intent to defraud or intentional misre» 
resell tat ions on the part of the claim-agent of the defendant con> 
pany in procuring the plaintiff's signature to the alleged release, 
in order to avoid the effect of such release as a defense to this sui? 
but it you find from the evidence that the statements or conduc 
<>t the said agent were reasonably calculated to mislead the plaintifr 
as to the true nature of the paper, and induce her to sign the samel j 
without reading it or having it read to her, and that she was mis-, j 
led thereby and signed the same relying upon such statements or; f 
conduct on the part of the agent, then the intent of the claim-agent I 
becomes immaterial, and the plaintiff is entitled to recover even if | 
such agent was innocent of a fraudulent intent, provided the jury I 
sluill find her otherwise entitled to recover.** I 

And the defendant then and there, hv its counsel, duly objected / 
to the granting of the said instruction, ojkid each and everv of the 
grounds following: J 

1. That there was no evidence of statements or conduct of the 
agent of the defendant which the jury could find were reasonably 
calculated to mislead the plaintiff as to the true nature of the paper. 

and induce ber to sign the same without reading it or having: it read 
to her. ” 

^ 7 ] > mi ^ iere ) vas 110 evidence of any statements or conduct of 
the claim agent by which the jury could find plaintiff had been 
misled. 

32 c j’ T hat , tliele "° evidence from which the jury could 
nd that the plaintiff had signed the release relying upon 
statements or conduct of the claim agent reasonably calculated to 
mislead her as to the true nature of the paper, and" induce her to 
sign it without reading it or having it read to her. 

4. That it was improper to instruct the jury that it was not neces¬ 
sary’ for the plaintiff to prove an intent to defraud or intentional 
misrepresentations on the part of the claim agent of the defendant in 
procuring her signature to the release, in order to avoid its effect 
as a defense to this suit. 
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5. That it was improper to instruct the jury that the intent of 
the claim agent was immaterial. 

6. That it was improper to instruct the jury that the plaintiff 
was entitled to recover even if such agent was innocent of a fraudu¬ 
lent intent. 

7. That the rule in such cases is that, in order to recover the 
plaintiff must establish by clear and convincing proof, the fraudu¬ 
lent intent of the defendant, that the plaintiff was entitled to rely, 
and did rely, thereupon, and that the plaintiff was injured thereby. 

Which objection, upon each and every of the grounds stated, the 
court then and there overruled, to which ruling of the court the de¬ 
fendant, through its counsel, thereupon objected and excepted, and 
prayed the court to note the said exception upon its minutes, and 
the same, at the request of counsel for the defendant, was 

33 then and there duly noted u]>on the minutes of the 
court. 

And thereupon, the plaintiff, by her counsel, requested the court t<* 
give the following instruction to the jury: 

“4. If the jury should find for the plaintiff from the evidence 
and the law as declared by the Court, it is their duty to award her 
such damages as they believe will 1* fair and adequate compensa¬ 
tion for such mental and physical pain and suffering, and for such 
physical injuries and disabilities as they may find from the evidence 
actually and directly to have resulted to her from the accident: and. 
if they find from the evidence that the injuries sustained by her will 
continue in the future, they should also award her such damages 
as will adequately compensate her for such suffering of mind and 
body and for such physical inconveniences, disability and discom¬ 
fort, if any, as they may find from the evidence she will suffer in the 
future from the said accident. 

And thereupon the defendant, by its counsel, requested the court 
to give the following instruction to the jury: 

“1. The jury are instructed, upon the whole evidence in the case, 
that their verdict should be for the defendant.” 

But the court declined to grant the said instruction, and the de¬ 
fendant, by its counsel, then and there duly objected and excepted 
to the refusal of the court to grant the said instruction, and prayed 
the court to note the said exception upon its minutes, and 

34 the same, at the request of counsel for the defendant, was 
then and there duly noted upon the minutes of the court. 

And thereupon the defendant, by its counsel, requested the court 
to give the following instruction to the jury: 

“2. The jury are instructed, as matter of law, that they are not 
to consider the question as to whether or not the amount of money 
paid by the agent of the defendant to the plaintiff was adequate con¬ 
sideration for the release signed by her, and that their verdict must 
be for the defendant, unless they shall find, from the whole evi¬ 
dence, that the said release was procured from the plaintiff bv fraud 
practiced upon her by the agent of the defendant.” 

But the court declined to grant the said instruction, and the de¬ 
fendant, by its counsel, then and there duly objected and excepted 
to the refusal of the court to grant the said instruction, and prayed 
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the court to note the said exception upon its minutes, and the si_, 

at the request of counsel for the defendant, was then and there duly 
noted on the minutes of the court. 

And thereupon the defendant, by its counsel, requested the court 
to give the following instruction to the jury: 

3. The jury are instructed that the release executed by the 
plaintiff to the defendant and offered in evidence, is a complete bar 
to any recovery by the plaintiff in this action, regardless of whether 

she was injured or not, or whether the defendant was negli- 
3o gent or not, unless the preponderance of evidence satisfies 
the jury that the release was procured from the plaintiff by 
some fraud practised upon her by the defendant or one of its em¬ 
ployees, and the jury are instructed that the burden of establishing 
anv such fraud is upon the plaintiff.” 

But the court declined to grant the said instruction, and the de¬ 
fendant, by its counsel, then and there duly objected and excepted 
to the refusal of the court to grant the said'instruction, and prayed 
the court to note the said exception upon its minutes, and the same, 
at the request of counsel for the defendant, was then and there duly 
noted on the minutes of the court. 

And thereupon the defendant, by its counsel, requested the court 
t0 £} Ve m? nd - the court granted, the following instruction to the jury: 

4. I he jury are instructed that their verdict should be based 
solely upon the evidence, and without regard to the parties; it 
would bo a violation of their oath as jurors to lie influenced by, or 
to consider, to any extent, or for any purpose, the fact that the plain¬ 
tiff is an individual, or her circumstances in life, or that the defend¬ 
ant is a corporation. It is their duty to permit neither sympathy 
nor prejudice in favor of or against either of the parties, to have any 
influence whatever upon their verdict.” 

And next thereupon, the court charged the jury as follows: 

Ctentlemen of the jury, this is an action brought by Sarah K 
McLean against the Washington Railway and Electric Com- 
db panv for injuries received by her in falling from a car of 
the defendant company on the 16th day of December, 1911 
She seeks to recover not exceeding ten thousand dollars. 

“In this case you are relieved from the necessity of any considera- 

R \ l0 . u ?I tIle of the company for the fall received by this 

plaintiff, because the company frankly says that one of its officers 
its^agent, was negligent and caused her to fall. 

“The first matter which will undoubtedly engage your attention 
in reaching a conclusion in the case, is the effect to be given the 
release, the paper which has been offered in evidence and which has 
been read to you, which was signed by Mrs. McLean on the 18th dav 
of December, two days after the accident, and which as you remem¬ 
ber from having it read, is a complete release on her part'to the com- 
panv for any liability that existed against it, in consideration of the 
sum of fifteen dollars which was paid to her at the time 

“It was perfectly competent for Mrs. McLean to release the com¬ 
ply from any liability for any injury done to her person or her 
effects, for any sum which she deemed to be sufficient. It was for 
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her and the agent of the company to agree upon the sum, and the 
amount makes no difference. They had a right to settle the differ¬ 
ences between them for any sum (hey agreed upon. 

It is also true that a person is presumed to know the contents of 
a paper that he or she signs. And if you find from the evidence, as 
testified to by Mr. Flannery, the agent of the company, that 
37 Mrs. McLean was told this was a receipt and release of the 
company, releasing the company from all liability, and she 
signed it with that knoweldge, then it is a defense to this action, no 
matter whether you think the amount was sufficient or insufficient. 

Or if you find that Mrs. McLean read this paper before she 
signed it, and knew the contents of it, knew it was a release of all 
liability, then it is binding upon her and she cannot maintain this 
suit. 


“If you find, however, from the whole evidence, that on the 18th 
day of December, the claim agent of the defendant company volun¬ 
tarily called upon the plaintiff for the purpose of making a settle¬ 
ment with her, and that plaintiff then informed him that she be¬ 
lieved she had sustained no physical injury of any consequence, but 
that her hat and dress had been damaged; that said agent there¬ 
upon offered to pay for the damage to her said clothing, and that 
they then agreed upon the sum of $15 in settlement therefor; and 
that no claim was made by plaintiff tor physical injuries and no 
offer was made by said agent to pay for such injuries, but that in 
the negotiations for settlement the damage to the plaintiff s cloth¬ 
ing alone was discussed; and if you further find that the claim agent 
stilted to plaintiff that the paper she signed was simply a receipt 
so that the railway company would know that the plaintiff had 
receipted for her clothing; and you further find from the whole 
evidence that it was a reasonable act upon plaintiff’s part, under the 
circumstances in evidence, to sign the pajier presented to her bv 
the agent without reading it; that >he did not read, and said 
agent did not read it to her. nor suggest at any time during 
the interview that be was endeavoring to settle for any phys¬ 
ical injuries, but only discussed with plaintiff the value of her hat 
and dress, and only offered to pay therefor; that she relied ui>on 
said statements and signed said paper under the l»elief that it was 
merely a receipt for fifteen dollars in payment of her hat and dress, 
and did not know it was a release of anv claim she might have for 
physical injuries; you are instructed that the said paper was, at the 
time the plaintiff signed it and is now, void as a release of her claim 
for physical injuries, and <uch paper cannot prevent plaintiff from 
recovering, if the jury shall otherwise find she D entitled to recover. 

“If the jury find from the evidence that the claim agent of the 
defendant company agreed to pay and plaintiff agreed to accept 
fifteen dollars in settlement for the damage to her clothing, and 
that the said agent stated to plaintiff that the paper presented bv 
him to her for signature wa< a receipt therefor, or that he did not 
read the paper to her. but led her to believe that it was merelv a 
receipt for the payment for her clothing, and that plaintiff wa«'in- 
duced to sign in the l>elief that it was merelv a receipt bv the state- 
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ments or conduct of the said agent, and you further find that she 
signed said paper without reading it or having the agent read it to 
her, and in relying upon the statements or conduct of the agent, 
she acted reasonably under the circumstances in which she was 
^ placed, as shown by the evidence, then you are instructed 
that the alleged release is not a bar to her recovery in this 
action. 

‘ The jury are instructed that it is not necessary for plain- 
mi to prove an intent to defraud or intentional misrepresentations 
on the part of the claim agent of the defendant company in procur¬ 
ing plaintiff’s signature to the alleged release, in order to avoid the 
effect of such release as a defense to this suit, hut if you find from 
the e\idence that the statements or conduct of the said agent were 
reasonably calculated to mislead the plaintiff as to the true, nature 
of the paper, and induce her to sign the same without reading it or 
having it read to her, and that she was misled thereby and signed 
the same reiving upon such statements or conduct on the part of 
the agent, then the intent of the claim agent becomes immaterial, 
and the plaintiff is entitled to recover even if such agent was inno- 
cent of a fraudulent intent, provided the jury shall find her other- 
wise entitled to recover. 

“If the jury find for the plaintiff from the evidence and the law 
as declared bv the Court, it is their duty to award such damages as 
they believe will be fair and adequate compensation for such mental 

* 1 - iV V - slc ^ l )aln anf ^ suffering and for such physical injuries and 
disabilities as they may find from the evidence actuallv and directlv 
to have resulted to her from the accident; and, if they find from 
the evidence that the injuries sustained by her will continue in the 
future, they should also award her such damages as will adequatelv 
compensate her for such suffering of mind and body, and for such 
physical inconveniences, disability and discomfort, if anv. 
40 as they may find from the evidence she will suffer in the 
future from the said accident. 

“ The jury are instructed that their verdict should be based solelv 
upon the evidence, and without regard to the parties; it would be 
a violation of their oath as jurors to lie influenced by, or to consider 
to any extent, or for any purpose, the fact that the plaintiff is an 
individual, or her circumstances in life, or that the defendant is a 
corporation. It is their duty to permit neither svmpathy nor preju¬ 
dice in favor of or against either of the parties, to have any influence 
whatever upon their verdict. 

“I ought to say. in addition, which T omitted I think that the 
burden of proof is upon the plaintiff to establish the fact that she 
signed this release ignorant of the fact that it was a general release 
and under the circumstances which T have indicated in the second 
and third instructions which I read to you.” 

And thereupon, counsel for the defendant, duly and severally 
objected, on the various and several grounds heretofore in this hiil 

'n£PnI?tr fl a, t e<1 ' *, le c j nr 5? ? f ,he 00 « rt . in that it contained 
the plaintiff s first, second and third prayers, and modified plaintiff’s 

first prayer, and omitted defendant’s first, second and third prayers, 
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and requested the court, then and there, to note the said exceptions, 
and each of them, severally, upon it* minutes, and, at the request 
of counsel for the defendant the same were duly and severally then 
and there noted upon the minutes of the court. 

-And thereupon, the case being given to the jury, a verdict 
was rendered for the plaintiff in the sum of Two Thousand 
Dollars, and, after a motion for a new trial made by the defendant 
within the time prescribed by the rules of the court, had been con¬ 
sidered and overruled, judgment upon the said verdict was entered 
according to its tenor and effect. 


l»e it further remembered that the foregoing comprises all the 
sub'tance of all the testimony given and all the proceedings in the 
trial of the said cause, and that each of the several and separate 
exceptions taken by counsel for the defendant to the rulings of the 
court in the course of the trial of the trial of the said cause as here¬ 
inbefore set out were so taken by the counsel for defendant then 
and there before the jury retired, separately and severallv, and said 
exceptions were then and there duly, severally and separatelv, noted 
upon the minutes of the justice presiding at the trial, and* counsel 
then and there prayed the court to sign this bill of exceptions to 
have the same force and effect as if the said exceptions had been 
separately and severally set out in a separate bill of exceptions, and 
at the request of counsel for the defendant, the same is accordinglv 
signed and sealed and made a part of the record in this case, now 
for then, this thirteenth day of December, A. D. DM*2 

ASIILEY M. GOULD, Junties. 
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Alignment* of Error. 
Filed December 23, 1912. 


Now comes the defendant and assigns, for review hy the Court 
ot Appeals, on its appeal, in the above entitled cause, the following 
errors committed by the trial court: 

1. In not holding that the release given hy the plaintiff pre¬ 
cluded any recovery by her in this cause, as a matter of law. 

•2. In submitting to the jury the question whether under the cir¬ 
cumstances in evidence, it was a reasonable act upon plaintiff’s part 
to sign the release, without first reading it. F 

3. Tn permitting the jury, in determining whether it was a rea¬ 
sonable act for the plaintiff to sign the release without reading it. 
to consider the fact that no claim was made bv plaintiff for nhvs- 
lcal injuries and no offer made by the defendant to pav for such 
injune-- and that in the negotiations for settlement the damage to 
her clothing alone was discussed. * 

llr A T .'k n 5L h °L din y* “ a matter / >f '«" • no duty was imposed 
upon the defendant either to read the release to the plaintiff before 

she signed it, or to suggest to her that she was settling for physical 
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5 In not holding, as a matter of law. that the fact that the plain- 
tilt herself thought she had been injured, and so stated to defend¬ 
ant’s claim agent, conclusively established that there was no 
4d fraud on the part of the defendant, or its claim agent, in 
not discussing with her the question of physical injuries. 

<>. In permitting the jury to consider, in determining whether the 
act of the plaintiff in signing the release without reading it, was a 
reasonable one. the fact, if they should find it to be a fact, that she 
relied upon the statements in evidence as having l>een made by the 
claim agent to her. 

7. In permitting the jury to consider whether plaintiff knew that 
the paper which she signed was a release. 

<S - In permitting the jury to consider the fact, if they should find 
it to be a fact, that the claim agent for the defendant‘stated to her 
that the paper she signed was simply a receipt so that the defendant 
would know that plaintiff had receipted for her clothing. 

0. In not holding that there was no evidence from which the 
jury could find that the claim agent for the defendant stated to the 
plamtift that the paper she was signing was merely a receipt so that 
the defendant would know that she had receipted for her clothing. 

Id. In not holding that there was no evidence from which the 
jury could find that the claim agent for the defendant agreed to 
pay and plaintiff agreed to accept $15.00, in settlement for damage 
to her clothing. 

11. In not holding that there was no evidence from which the 
jury could find that the claim agent stated to the plaintiff 
44 that the paper presented by him to her for her signature was 
a receipt for the payment for her clothing. 

1*2. In not holding that there was no evidence from which the 
jury could find that the claim agent for the defendant led the plain¬ 
tiff to believe that the paper presented by him to her for signature 
was merely a receipt for the payment for her clothing. 

18. In not holding that there was no evidence from which the 
jury could find that the plaintiff was induced by statements or con¬ 
duct of the defendant’s claim agent, to sign the release in the belief 
that it was merely a receipt. 

14. In instructing the jury that the release was not a bar to 
recovery, if they should find (1) that she had signed it without 
reading it, or having it read to her; (2) that in relying upon the 
conduct or statements of the agent, she acted reasonably under the 
circumstances, in which she was placed; (3) that the claim agent 
of the defendant agreed to pay and the plaintiff agreed to accept 
$15.00, in settlement for the damage to her clothing, together with 
one of the following alternative conditions of fact, namely; that the 
claim agent of the defendant stated to her that the paper presented 
by him to her for signature was a receipt for the damage to her 
clothing, or, that he did not read the paper to her, or, offer to read 
it, to her. or, explain its true nature to her, but led her to believe 
that it was merely a receipt for the payment for her clothing and 
that she was induced to believe that it was merely a receipt by the 
statements or conduct of the claim agent. ‘ ’ J 
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45 15. In holding that there was evidence from which the 

jury could find, and in permitting them to find, that the 
statements or conduct of the claim agent, in evidence, were reason¬ 
ably calculated to mislead the plaintiff as to the true nature of the 
paper she signed, and to induce her to sign the same without read¬ 
ing it, or having it read to her. 

lfi. In instructing the jury that it was not necessary for the plain¬ 
tiff to prove an intent to defraud, or intentional misrepresentations 
on the part of the claim agent for the defendant, in procuring her 
signature to the release, in order to avoid its effect as a defense to 
the suit. 

17. In instructing the jury that the intent of the claim agent 
of the defendant was immaterial. 

18. In instructing the jury that the plaintiff was entitled to re¬ 
cover, even if the claim agent was innocent of a fraudulent intent. 

19. In not instructing the jury that, in order to recover, the 
plaintiff must show by clear and convincing proof, not only the 
fraudulent intent of the defendant, but, also, that the plaintiff was 
entitled to rely, and did rely, upon misrepresentations or conduct of 
the defendant, or of its claim agent, made with fraudulent intent, 
and did rely thereupon, and that she was injured thereby. 

20. In not instructing the jury that, uj>on the whole evidence, 
their verdict should be for the defendant. 


21. In refusing to instruct the jury that they should not con¬ 
sider the question whether the amount of money paid by the claim 

agent to the plaintiff was adequate consideration or compen- 
40 >ation for the release, signed by her. and that their verdict 
must be for the defendant, unless they should find from the 
whole evidence, that the release was procured from her by fraud 
practiced upon her by the defendant’s claim agent. 

22. In declining to instruct the jury that the release in evidence 
was a complete bar to any recovery by the plaintiff, and regardless 
of whether she was injured, or whether the defendant was negligent, 
unless the preponderance of the evidence should satisfy the jury 
that, the release was procured from the plaintiff bv some fraud prac¬ 
ticed upon her by the defendant, or one of it< employes, and that 
the burden of establishing any such fraud was upon the plaintiff 

CHARLES A. DOUGLAS, 

W. 0. SULLIVAN, 


Attorneys for Defendant. 


Designation of Transcript of Record. 

Filed December 27, 1912. 

****** * 

Now come the plaintiff and defendant, and designate the follow¬ 
ing to constitute the transcript of record in the Court of Appeals in 
the above entitled cause: 

1. Declaration filed April 24. 1912. 

2. Pleas filed May 27, 1912. 

3. Replications to pleas filed May 27, 1912. 
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i* Joinder, notice of trial, note of issue, filed May 27, 1912. 
4< o. Memorandum, jury sworn and respited, July 1, 1912. 

fi. Memorandum of verdict, entered July 2, 1912. 

< • Memorandum motion for new trial, filed July 6, 1912. 

S Memorandum motion for new trial overruled and judgment on 
u ioio appeal noted ’ ,)0n<] as su P erse deas fixed at $3,000, October 

?’ ^^ ,noran ^ ll,n l >on <l filed and approved October 25 1912 

10. Memorandum of extensions of time for filing bill of excep¬ 
tions and transcript of record. h 

11. Memorandum of hill of exceptions signed, filed and made 
part of record, December 13, 1912. and the bill of exceptions. 

]“• Assignments of error filed December 23, 1912. 

13. This designation. 

A. S. WORTHINGTON, 

Per J. W. L., 

T. W. LATIMER, 

Attorneys for Plaintiff. 
CHAS. A. DOUGLAS, 

W. C. SULLIVAN, 

A ttorneys for Defendant. 

Memorandum. 

Ry Justice Gould. 

December 26th. 1912-Time to file transcript of record further 
extended to and including the 20th day of January, 1913. 

48 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 

47 bo b a i I 61 ' 0 - y ? rt ,' fy ,he fore S°ing pages numbered from 1 to 
J’ ,■ inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of whkh is 
made part of this transcript in cause No. 54606 af'Law wherein 
. aiah K. Mcl,ean is Plaintiff and Washington Railway and Electric 
Company, a corporation, is Defendant, a- the same remains unon 
the files and of record in said Court. u P on 

rn testimony whereof. T hereunto subscribe mv name and affix 
fhfs^d dav"of January' ° f ^strict. 

I Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 

Endorsed on coyer: District of Columbia Supreme Court. No' 
- 4 Washington Railway and Electric Company, a corporation 
appellant, vs. Sarah R'. McLean. Court of Appeals, District of Co’. 
lumbia. Filed January 8, 1913. Henry W. Hodges clerk 
4—2497a 


